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August 5, 2011
TO: Board of Mayor and Aldermen

FROM: David Parker, City Engineer/CIP Executive
Shauna Billingsley, City Attorney
Eric Stuckey, City Administrator

SUBJECT: Zayo Group, LLC
Right-Of-Way Use Agreement
COF Contract No 2011-0106

Purpose
The purpose of this memorandum is to provide information to the Franklin Board of Mayor and

Aldermen (BOMA) to consider the proposed Right-of-Way Use Agreement with Zayo Group, LLC.

Background
Last month a representative of Zayo Group, LLC contacted the City requesting approval for the

installation of infrastructure within the City’s fights-of-way (ROW). The Company desires to occupy the
City’s rights-of-ways to install, construct, operate, and maintain its telecommunications facilities and
network for the purpose of providing voice, Internet and data services to its customers at locations
within the City. In response to this request, City staff informed the representative of the need for Zayo
to enter into a Right-Of-Way Use Agreement with the City and an example of a previous right-of-way
use agreement was provided to Zayo. Since this time, staff has worked with Zayo representatives in the
drafting of an agreement (see draft agreement attached). There are still a couple of issues that BOMA
needs to discuss and decide upon before this proposed Agreement is finalized. These issues are:

1. As found in the redlined draft Agreement, Section 3, Zayo is requesting a Term of the
Agreement of 20 years. Typically BOMA has wanted these type agreements to be set at 10
years and is what staff has included in the draft.

2. As found in the redlined draft Agreement, Section 15, Zayo desires to discuss the
requirement of having a Local Office. They, Zayo, prefer to not have to have such an office.

Financial Impact

The Company, Zayo Group, LLC, will pay to the City the Right-of-Way Usage Fees as indicated in
Exhibit B, Schedule of Fees. These permit fees will be revenue to the City for the cost of permit
1ssuance and inspection of work in the right-of-way and should cover the City’s cost.

Options
1. Do nothing — do not approve the Right-Of-Way Use Agreement with Zayo Group, LLC.

BOMA needs to be aware, however, if an agreement with Zayo is not entered into, then the
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Federal Communications Commission (FCC) could possibly overrule the City to allow Zayo
to use the City’s right-of-way; or

2. Approve the proposed Right-Of-Way Use Agreement, COF Contract No 2011-0106, with
Zayo as revised based on BOMA’s decisions as to issues state above.

Recommendation
Staff recommends Option 2 above, Approve a revised or amended version of the proposed Right-Of-
Way Use Agreement, COF Contract No 2011-0106, with Zayo Group, LLC.
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Zayo is the “Grantee” of the rights under this Agreement.

“City” is the City of Franklin, Tennessee, a municipal corporation and is the

“Grantor”.

“Day” or “Days” shall mean a calendar day or days.

“FCC” shall mean the Federal Communications Commission, or any successor

agency.

“Person” is any, firm, partnership, association, corporation, company or

organization of any kind.

“Public Right-of-Way” shall mean real property; surface, subsurface and air rights;
acquired by the City by any lawful means and includes the surface and that area
below the surface which is necessary to support the public highway, street, avenue,
road, lane, way, alley, path, bridge, tunnel, sidewalk, planting strip, median, or
public ground. No reference herein or in any franchise for use of any public right-
of-way shall be deemed to be a representation or guarantee by the City that its title
to any public right-of-way or any improvement or object located therein is

sufficient to permit or authorize its use by the Grantee.

“Public Utility Easement” shall mean easements conveyed, granted or dedicated to
the City or public dedicated or devoted to utility purposes not exclusive in nature

for a particular utility, such as water, sanitary sewer, drainage, electrical, etc. Public
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COF Contract No.: 2011-0106

federal government and/or engineering profession and in accordance with any applicable Statutes of
the State of Tennessee, Rules and Regulations of the Tennessee Regulatory Authority, Ordinances of the
City of Franklin or of any other governmental regulatory commission, board or agency having
jurisdiction over the Company. Said facilities shall be constructed as not to interfere with the drainage of
City or unreasonably interfere with or injure any street, sewer, water main or any other public improvement
which City has heretofore made or may hereafter make in, upon, along or under any highway, street,
avenue, road, alley, lane, way, Public Utility Easement, parkway, or other public ground, or
unnecessarily impede or obstruct such highways, streets, avenues, roads, alleys, lanes, ways, Public
Utility Easements, parkways and other public grounds of City, and shall conform to the grade as then
or hereafter established. The Company agrees to attempt to utilize known Public Right-of-Way
whenever practical before resorting to right of condemnation to which the Company may be
entitled to utilize by law.

The Company shall have the sole responsibility for obtaining, at its own cost and expense, all
permits, licenses, or other forms of approval or authorization necessary to construct, operate, maintain or
repair or expand the System, and to construct, maintain and repair any part thereof prior to commencement
of any such activity.

SECTION 5. Construction Safety. When the highways, streets, avenues, alleys, road, lanes,
ways, Public Utility Easements, parkways or other public grounds are opened, or any other opening is
made by the Company within the City, whether the same be made for the purpose of laying,
constructing, replacing or repairing the mains, pipes and other appliances and fixtures of the
Company, the Company shall place and maintain necessary safety devices, barriers, lights and warnings
to properly notify persons of any dangers resulting from such entrances, and shall comply with applicable
safety regulations required by federal, state and local laws.

SECTION 6. Protection of Trees. Trimming of trees and shrubbery within the public rights-of-

way to prevent contact with the Company’s facilities shall be done in such a manner to cause the minimum
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COF Contract No.: 2011-0106

any portion of its System, it will, notify the City, file a plan or map of the proposed work and obtain a
permit as required before commencing same. Whenever any Public Right-of-Way or other Public
Utility Easement shall be entered, dug up or disturbed by the Company, the Company shall, at its expense
and as soon as possible after the work is completed, restore such Public Right-of-Way or other Public
Utility Easement in as good condition as existed before the work was done and to the reasonable
satisfaction of the City. In the event the Company shall fail to fulfill its obligations under this Section, the
City, after giving the Company reasonable written notice, and failure of the Company to make such
repairs or restoration, may make the necessary restoration or repairs itself and the Company shall be
liable for the cost of same.

The provisions of this Section shall not be applied or interpreted in such a way as to prevent
or delay Company work that may be required as a result of any emergency, leak or other immediate
hazard or danger. Likewise, the provisions of this Section anticipate that the Company shall not be
unreasonably denied permission to perform necessary work.

SECTION 9. Map of System. A current map or map of the proposed facilities of the

Telecommunication System is hereby attached as Exhibit “A” and provided on a CD formatted using ARC

--| Comment [srs2]: We will need this ixfiformation\

o “{ Formatted: Highlight

Info for inclusion in the City’s GIS mapping &

annual construction work plan for any proposed additions to the Telecommunications System within the
City shall be filed with the City Engineer upon annual approval of such plan by the Company. Company
shall file a complete new “as built” System map with the City Engineer, updated upon the request of the
City, within a reasonable time of such request, but no less frequently than every twelve (12) months
showing the location of the Company’s System within the City. Except as provided herein, this section shall
not be construed nor is it intended to require the approval of the City of the Company’s construction and
projects for services within the City.

SECTION 10. Utility Easements. Nothing contained herein shall be construed as preventing the

Company from installing, placing, replacing, taking up, repairing, maintaining, or removing any portion of
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COF Contract No.: 2011-0106

adopted or approved by the Tennessee Regulatory Authority, or any other regulatory body having
jurisdiction thereof during the term this Agreement.

SECTION 13. Change of Law. In the event subsequent revisions to state and/or federal law are
enacted which are inconsistent with any provision of this Agreement, either party may request to renegotiate
such provisions upon one hundred and twenty (120) days’ notice to the other party.

SECTION 14. Fees. The Company shall pay to the City a fee in the amount equal to the cost
incurred by the City in the issuance of the construction permit and the supervision of the Company’s Rights-

Of-Ways Use. Fees shall include, without the implication of limitation, costs itemized in the Schedule of

Fees, attached hereto and incorporated herein by reference as J . Said fees shall be due and payable
at the time of the issuance of the construction permit. The City may increase the fees set forth in Exhibit
B no more often than once in a 12 month period, upon 30 days written notice, to cover any increased costs

of issuing the permit and supervising the Rights-of-Way.

SECTION 15. Local Office Compliant Procedures.

term of this Agreement, and any renewal thereof, the Company shall maintain within twenty-five (25) miles
of the City limits of the City of Franklin a business office or agent for the purpose of receiving and resolving
all complaints regarding the quality of service, new service equipment malfunction, and similar matters. The
local office shall be open to receive inquiries or complaints from subscribers during normal business hours,
and in no event less than 9:00 a.m. to 4:00 p.m., Monday through Friday. Any complaints from subscribers
may be made orally or in writing and shall be investigated and acted upon as soon as possible, but at least
within ten (10) business days of their receipt. The Company shall keep a log of complaints and actions taken
concerning each complaint. This log shall be available for periodic inspection by the City.

SECTION 16. Sale or Transfer. No sale or transfer of the Telecommunication System, or the
transfer of any rights under this Agreement shall be effective until the assignee or lessee has filed in the

Office of the City Recorder for the City of Franklin an instrument, duly executed, reciting the fact of such

e /{Formatted: Highlight

- —{Formatted: Highlight
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COF Contract No.: 20110106

SECTION 20. Acceptance. The Company shall acknowledge the terms and conditions of
this Agreement by the verified signature of an officer of the Company authorized to act on its behalf. After
such execution, this Agreement shall constitute a contract between the Parties and shall, subject to the
rights and powers vested in the Tennessee Regulatory Authority or such other regulatory body of the State
of Tennessee as may hereafter succeed to the rights and powers of the Tennessee Regulatory Authority or as
may exercise statutory jurisdiction of telecommunication companies furnishing telecommunication service
in the State of Tennessee, be the measure of the rights, powers, obligations, privileges and liabilities of
said City and of said Company.

SECTION 21. Successors and Assigns. All the privileges given and obligations created by
this Agreement shall be binding upon the successors and assigns of the Company.

SECTION 22. Severability. If any section or portion of any section, of this Agreement shall
hereafter be declared or determined by any court of competent jurisdiction to be invalid, the remaining
provisions of this Agreement shall remain in full force and effect.

SECTION 23. Effective Date. This Agreement shall take effect and be in force immediately
upon its approval and execution by the Company and the City of Franklin, Tennessee and
approval by the Board of Mayor and Aldermen of the City.

IN WITNESS WHEREOF, the authorized representatives of the Parties affix their signatures

hereto effective as of the day and date first above written.

ATTEST: CITY OF FRANKLIN, TENNESSEE
By: By:
Eric S. Stuckey Dr. Ken Moore
City Administrator Mayor
Date: Date:
Approved As To Form: ZAYO GROUP. LLC
By: By:
Shauna Billingsley. Gregg Strumberger
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COF Contract No.: 20110106

1L

ROADWAY CUTS
Permit Fees

First 30 Linear Feet:

Each Additional Linear Foot:

Maximum Fee:

BOND AMOUNT

Min Bond for 30' or less:
Over 30 Linear Feet:

RIGHT-0F-WAY CUTS
Permit Fees

First 100 Linear Feet:

Each Additional Linear Foot:

BOND AMOUNT

Per Linear Foot:

EXHIBIT B

SCHEDULE OF FEES

$50.00
$5.00
$200.00

$4500.00 ($150.00 / ft. x 30")
$150.00 per linear foot

$100.00
$0.50

$25.00



